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Evan A. Sholl and National Casualty Company 


APPEAL FROM THE UNITED STATES DISTRICT COURT FOR THE 

DISTRICT OF COLUMBIA ' * , M l 


This cause arose upon a complaint; for judicial review of a 
compensation order filed oh March 16, 1949, by Theodore 
Britton, Deputy Commissioner, Bureau of Employees’ Com¬ 
pensation, Federal Security- Agency, in which he rejected the 
claim of plaintiff, Edna V. Cadwallader, for additional -com¬ 
pensation on the ground that her claim was not filed within the 
time required by the law. The above orderwas isBued pursuant 
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The deputy commissioner in the compensation order com¬ 
plained of, found the facts in part as follows: 

That for approximately a year ending on July 29, 
1944, the claimant above named was in the employ of 
the employer above named, whose address Is 1032 Con¬ 
necticut Avenue, Northwest, Washington, District of 
Columbia; that the em pl oy er was subject to the provi¬ 
sions of an Act of Congress approved May 17,1925, en¬ 
titled “An Act to provide compensation for disability 
or death resulting from injury to Employees in certain 
employments in the District of Columbia, and for other 
purposes”; that the liability of the employer for com¬ 
pensation under the said Act was insured by the Na¬ 
tional Casualty Company; that the employment of the 
claimant by the employer was as a baker; that in the 
performance of the duties of the employment the claim¬ 
ant was required to come in contact with wheat flour, as 
a result of which die suffered dermatitis; that the said 
dermatitis arose out of and m the course of the em¬ 
ployment; * * * that m a result of the said der¬ 
matitis the claimant was, wholly disabled from July 29, 
. 1944, to October 25, 1946, inclusive, less four days on 
which die worked and received her full pay, and for such 
temporary total disability she was.entitled .to 116% 
weeks’ compensation at the rate of $25 pa* week (maxi- 
mum rate) in the amount of $2,910.71, which amount 
was voluntarily paid to her by the employer and the 
insurance carrier as compensation, the last installment 
of which was paid.on October 21,1946; that on Novem¬ 
ber 10,1947, .the claimant .filed claim under the District 




.. - 


upon the 


employer for additional compensation; 

(hie notice to the parties of mtere^,.hes 
said dahn were held, the. first of whic& hearings was 
held on September 28,1948; that at the said Jns&hear- 
mg the employer and the insurance earner objected tp 
the failure of tiie claimant to file claim within the period 
prescribed in section 13 (a) of the Act; that at the tune 
of the last voluntary payment of compensation by the 







admit liability for additional compensation and they 
are hot estopped from making objection to the claim¬ 
ant’s failure to file claim within the period prescribed 
in section 13 (a) of the Act. * * * 

It is * * # ordered by the Deputy Commis¬ 
sioner that the claim for additional compensation be 


within the period prescribed in section 


Compensation Act of March 4, 1927, 44 Stat. 1424, 33 U. S 
C. A. sec. 913 (a), as made applicable to the District of Colum¬ 
bia by the Act of May 17,1928,45 Stat. 600, D. C. Code 33-601 


stance that the compensation claim must be filed within one 
year after the injury unless compensation is voluntarily paid, 
hi which event the time for filing claim is extended to one year 


tion Act. 
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June 27,1950, by the court below, and it is from the order 


rastaken. 
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was voluntarily paid compensation for her disability (which 
began on July 29,1944) until October 25,1946, which was the 
date of last payment of compensation. She did not file her 
rlftim until November 10,1947, which obviously was more than 
one year thereafter and hence too late. The deputy commis¬ 
sioner therefore correctly and necessarily rejected her claim 
upon that ground.. 



I 


The compensation claim was filed too late 

Before discussing whether the deputy commissioner’s action 
in rejecting the claim was proper, it would perhaps be advisable 
to summarise the state of the record as it existed when the 
deputy commissioner filed the compensation order com¬ 
plained of. 

The employee as the result of her employment as a baker for 
defendant Sholl suffered dermatitis; she was voluntarily paid 
compensation benefits by defendants for such disability; die 
eventually became symptom-free from such disability, and as 
a consequence and upon medical advice the defendants on Oc¬ 
tober 21,1946, stopped as of October 25,1946, the payment of 
any further compensation benefits to her (Transcript 5); the 
deputy commissioner on or about November 29,1946, formally 
notified her that her claim had been controverted (T. 48); she 
(the employee) began to have a recurrence of her condition 
(dermatitis) in December of 1946 (T. 6, 9), such condition 
having reached a peak as of January 16,1947 (T. 10); she filed 
claim with the deputy commissioner for additional compensa¬ 
tion benefits on November 10,1947; at the first hearing before 
the deputy commissioner the defendants objected to her (the 
employee’s) failure to file claim for compensation within one 
year as required by law (T. 13). 

* Section 13 (a) of the Longshoremen’s Act (33 TJ. S. C.'A. 
sec. 913 (a)) provides as follows: 

The right to compensation for disability under this 
Act shall be barred unless a claim therefor is filed within 
one year after the injury, and the right to compensation 




for death shall be barred unless a claim therefor is filed 
within cme year after the death, except that if payment 
of compensation has been made imihout an avxcrd <m 
account of such injury or death a claim may be filed 
within one year after the date of the last payment. 
Such claim shall be filed with the deputy commissioner 
in the compensation district in which such injury or such 
death occurred. [Emphasis supplied.] 

The requirement in workmen's compensation laws that claim 
be filed within a time specified is mandatory and compliance 
therewith is jurisdictional. Young v. Hoage, deputy commie-' 
turner, (1937) 67 App. D. C. 150, 90 F. (2d) 395; KobUldn v. 
PUhbury, (1939) 103 F. (2d) 667 ;Avresv. Parker, etal., (1936) 
15 F. Supp. 447; Slade v. Branham, deputy commissioner. 
United States Employees' Compensation Commission, (1942) 
.48 F. Supp.' 769; Dawson v. Jahncke Drydock, (1940) 33 F. 
Supp. 668; Bowles v.State Workmen'sInsurance Fund, (1940) 
141 Pat Sapor. 193^14 A. (2d) 551; batman v. American Shoe | 
Mach. Co., et at., (1941)* NR 151S. W. (2d) 701; Thomas y. 
Baker-Lockwood Mfg. Co., Inc., et at.,. (1942) 236 Mo. App. 
.1248,163 S. W. (2d) 117; Lewis v. Camegie-IUmois Steel Cor¬ 
poration, (1946) 159 Pa. Soper. 226, 48 A. (2d) 120; Surratt 
v. Otoe FoodProdueU Co., (1946) 146Neb. 854,21N. W. (2d) 
862; International: Detrola Corporation y. Hoffman, (1947) 
224Ind.613,70N.E. (2d) 844; Manchester Cool Co. v. Haynes, 
etaL^ (1948) 307 Ky. 838,212 S. W. (2d) 315; Camegie-IUinois 
Steel Corporationv. Industrial Commission, (1948) 401HL382, 
82N.E. (2d) 449; SandersondtPorterv. Crow, (1949) 214Ark. 
216, 216 S. W. (2d) 796. In Young v. Hoage, deputy com¬ 
missioner, (1937) 67 App. D. C. 150,90F. (2d) 395; the United 


We have held as to section 12 (the seetion requiring 
notice of death or injury within thirty days) that the 
deputy cozmznssioner may for good cause excuse the 
. failure to file such notice within the thirty-day period. 

Hoage v. Employers? Liability Assur. Corp., 62 App. 

- ' . . ' ■ 

KB—Not reported In State reports. 









D. G. 77,64 F. (2d) 715. But what we said there has 
no bearing on the question involved here. Section 13 
is wholly different in its terms, is mandatory, and gives 
no discretion to the commissioner, but provides in plain 
words that failure to file a claim wit&n a year shall 
be an absolute bar to recovery *_ * [Emphasis 
supplied.] 

The evidence is undisputed that the last payment of com¬ 
pensation was made to claimant ixi the instant case on October 
21,1946, and that claim for additional compensation was not 
filed until November 10; 1947, more than one year thereafter. 

It is apparently appellant's contention, however, that un¬ 
der the authority of thoee cases which hold that a claim for 
compensation need not be filed' until there is a compensable 
disability, Potomac Electric Power Company v. Frank A. Car^ 
ditto, deputy commissioner, (1939) 71 App. £). C. 163, 107 F. 
(2d) 962; National Casualty Co. v. Cardillo, deputy commis¬ 
sioner , (1945) 80 App. D. C. 410,148 F. (2d) 117; Di Georgia 
Fruit Corporation v. Norton, deputy commissioner, (1937) 93 
F. (2d) 119; Kropp v. Parker, deputy commissioner, (1934) & 
F. Supp. 290; Commercial Casualty Insurance Company v. 
Hoage, deputy commissioner, (1935) Equity No. 57926,2 &. C. 
D/C. (Nl S.) 26, claimant was not required to file claim before 
cbe year from the disability resulting from the recurrence iff 
December 1946. It is true that Sec. 13 (a) has been construed 
in the cited cases as meaning that the time for filing claim, 
begins to run from the date the claimant sustains a “compen¬ 
sable injury”, that is the date upon which he becomes disabled, 
resulting in loss of wages. That situation however is hot the 
same as where the claimant becomes disabled, receives com¬ 
pensation for the then disability/ followed by a recurrence re¬ 
sulting in disability more than one year after the last payment 
of compensation. In such circumstances, the law plainly states 
that the time for filing claim runs from, the date of last pay¬ 
ment of compensation and not from the date of the recurrence. 
Where the law is dear there is no need for construction. 




to the 


.deputy commissions the recurrence of disability and conse¬ 
quently that the time.tojfile claim did not begin to run, in view 
(f) of ^ Lo^orcme^s Act, 33 US. C. X&. 


930 (f). There jure two difficulties with this contention, (a) 
Claimant did not raise that issue before the deputy commis¬ 
sioner nor in thecourt below. Issues raised in proceedings for 
judicial ^review under. section 21 (b) of the Longshoremen’s 
Aqt^ipu^liaye been first rah^before the deputy commissioner, 
and where the record does not show that such issues were first 
1 '®'''' »S " 1 *wS '^^considerwi 


[ties with this contention, (a) 


judicial review: Parker , deputy commissioner v. Motor Boat 
Sales, Inc., 314 U.S. 244 (1941); Maryldnd Casualty Company 
v. Car ditto, deputy (^pussumer, and Mary Najjum, 107 F. 
(2d) 95?.-CApp*D.C. r l939); Sopth^Sh^uig Co. v. Lawson, 
deputy commissioner, 5 F. Supp. 321 (Fla. 1933); Metropoli¬ 
tan Casualty Insurance Co. v. Hoage, deputy commissioner, 
67 App. D. C. 54,89 F. (2d) 798 (1937); Liberty Stevedoring 
Co., Tnc., v. Car ditto, deputy commissioner, 18 F. Supp. 729 
(N. Y. 1937) ; Gram Handling Co., Inc., v. McManigal, deputy 
commissioner, 23 F. Supp. 748 (N. Y. 1938); State Treasurer 
v. West Side Trucking Co., 198 App. Div. 432, affirmed 233 
N. Y. 202, 135 N. K 544; Bvrmester v. DeLuda, 263 N. Y. 
315, 189 N. E. 231 (1934); Bethlehem Steel Co. v. Parker, 
deputy commissioner, F. (2d) 334 (C. A. 4,1947); Moore 
Dry Dock Co. v. Ptttsbury, deputy commissioner, 169 F. 2d 
988 (C. A. 9, 1948). (b) The Act does not require the em¬ 
ployer to report recurrences of disability; the requirement is 
that he report the original injury (see section 30 (a) of the 
Longshoremen’s Act, 33 U. S. C. A. sec. 930 (a)). The em¬ 
ployer here complied with this section by filing a report of 
injury on April 21,1945. 



s 

CONCLUSION 

In view of the above it is respectfully submitted that the 
claim was not timely filed and that the compensation order 
rejecting it upon that ground was proper. The judgment of 
the court below sustaining said order should be affirmed. 

George Morris Fax, 

United States Attorney, 
Joseph M. Howard, 

Assistant U. S. Attorney, 
Attorneys jor Appellee Britton, 

Of Counsel: 

Ward E. Boots, 

Assistant Solicitor, 

Herbert P. Miller, 

Attorney, 

U. S. Department of Labor, 

Employees* Compensation Division, 
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IN THE 


United States Const of Appeals 

For the District op Columbia Circuit. 


No. 10748. 


Edna V. CadwalladeR, Appellant, 
v. 

Evan A. Sholl and National Casualty Company and 
Theodore Britton, Deputy Commissioner, Bureau of 
Employees’ Compensation, District of Columbia Com¬ 
pensation District, Appellees. 


Appeal from the United States District Court for the 
District of Columbia. 


BRIEF FOR APPELLEES SHOLL AND NATIONAL 
CASUALTY COMPANY ON REHEARING. 


Argument. 

There has been hied in the instant case what can best be 
described as a welter of briefs dealing with abstruse facets 
of the workmen’s compensation law and delicate shadings 
of interpretation of Supreme Court decisions. Counsel 
readily concedes that his vision of the forest is completely 
obfuscated by the trees. 'Without presuming in any way 
that the Court might be suffering a similar loss of perspec- 
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tive, counsel nevertheless deems it appropriate to draw at¬ 
tention once more to the relatively simple issue presented 
for decision. 

The issue in the instant case is whether or not appellant 
filed her claim for workmen’s compensation benefits within 
the period prescribed by the Statute of Limitations (§13), 
as set forth in the Longshoremen’s and Harbor Workers’ 
Compensation Act (33 TJSCA, §901-950, 44 Stat. 1424). 
That Act applies as a workmen’s compensation act of gen¬ 
eral jurisdiction in the District of Columbia, 45 Stat. 600, 
D. C. Code (1940), Title 36, §501. The Deputy Commis¬ 
sioner, the nisi prius court in this case, decided that appel¬ 
lant’s claim was barred by limitations. On appeal, the Dis¬ 
trict Court concurred in that view. 

Lest there be any quibble concerning the position of ap¬ 
pellees Sholl and National Casualty Company, let it be 
stated that these appellees consent in advance to a review 
according to the principles of CardiUo v. Liberty Mutual 
Insurance Company (1947), 330 IT. S. 469, 67 S. Ct 801, or 
according to the rule announced in O y Leary v. Brown- 
Pacific-Maxon, Inc. (1951), 340 U. S. 504, 71 a Ct 470, 
whichever is thought to be more broad. By either stand¬ 
ard of review, if there is a difference, appellees are confi¬ 
dent that the result must be the same, namely, the sustain¬ 
ing of the order of the Deputy Commissioner. 

Section 13(a) of the Longshoremen’s Act provides as 
follows: 

“The right to compensation for disability under this 
Act shall be barred unless a claim therefor is filed 
within one year after the injury, and the right to com¬ 
pensation for death shall be barred unless a claim 
therefor is filed within one year after the death, except 
that if payment of compensation has been made with¬ 
out an award on account of such injury or death a claim 
may be filed within one year after the date of the last 
payment.” 


3 


It is noted that the statute clearly and explicitly sets 
forth a one year statute of limitations on the filing of 
t claims. This provision is jurisdictional in that a claim is 
barred unless the statute is complied with. Yoimg v. Hoage 
(1937), 67 App. D. C. 150, 90 F. (2d) 395. Thus, claimant 
should have filed claim on or before June 25, 1945. How¬ 
ever, the Act contains a concession applicable in cases 
where compensation is paid without an award. Such pay¬ 
ments were made in the instant case. Hence, the time for 
filing a claim was extended so far as the claimant was con¬ 
cerned until October 21,1947. 

As an abstract proposition we may well question the wis¬ 
dom of Congress in fixing a one year statute of limitations. 
We may even question the desirability of requiring a claim 
to be filed at alL Such speculation, however, ought not to 
have a bearing on the determination of this cause. Con¬ 
gress has in fact and in the dearest possible language set 
forth the necessity of filing a claim. Congress has dearly 
defined the time within which a claim must be filed and has 
fixed the period at one year, dating from the occurrence of 
compensable disability or, in the case of voluntary pay¬ 
ments, then from the date of last payment. The rigidity of 
the one year limitation is further emphasized by Section 922 
of the Act. That section gives a Deputy Commissioner the 
right to review an order within one year of the rejection 
of a claim or “at any time prior to one year after the date 
of the last payment of compensation.” Section 922 was 
enacted in substantially its present form in 1934 after the 
original act had been in force for approximately seven 
years (48 Stat. 807). There was a reenactment of the sec¬ 
tion in 1938 (52 Stat. 1167). Thus it appears that Con¬ 
gress has expressed its views on a one year statute of limi¬ 
tations not less than three times. It is not the province of 
the judiciary to abrogate the clearly defined intent of Con¬ 
gress as expressed by statute. If the Congress has deter¬ 
mined that one year is an adequate time in which to file 
claim then it is the function of this Court merely to con- 
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strue and to apply the terms of the statute to the facts of * 
the case. It is not the function of the judiciary to seek out 
or to create ambiguities where none exists in the law. v 
Where the law is plain and unambiguous it ought to be ap¬ 
plied according to its terms. 

In the instant case claimant had over three years in 
which to file her claim. We can only speculate as to the 
reason or the lack of reason for her failure to file a claim. 
We do assert that failure to file a claim within the very 
liberal provisions of the statute ought not to be the basis 
for the extension of the statute of limitations by judicial 
interpretation contrary to the clearly defined expression of 
Congress. 

Appellant would have us think this is a harsh rule. She 
seeks to invoke the sympathetic consideration of the Court 
for the predicament in which she now finds herself. The 
only sympathy-provoking aspect of this case is the fact 
that claimant, having elected for reasons best known to 
herself and her counsel not to file a claim within the three 
years and four months permitted by statute, nevertheless 
did file a claim some two weeks after the statutory period 
had expired. This hard case, if so it be considered, ought 
not to be permitted to become crystalized in bad law. 

Section 13 has been a part of the Longshoremen’s Act 
since its original enactment in 1927. It has never been 
amended. It has been the subject of judicial interpretation 
on frequent occasions. It has been held, for example, that 
the period of limitations does not begin to run until a com¬ 
pensable disability occurs. DiGiorgio Fruit Corporation v. 
Norton (1937), 93 F. (2d) 119. It has been held that the 
statute does not begin to run until it is known that an exist¬ 
ing disability is attributable to the employment. Potomac 
Electric Power Company v. CardUZo (1939), 71 App. D. C. 
163,107 F. (2d) 962. Where an erroneous diagnosis caused 
the claimant to be ignorant of the fact that a known disabil¬ 
ity and disease was causally related to his employment 
the statute did not begin to run until the date when he re- 
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ceived correct information. Great American Indemnity 
Company v. Britton (1949), 86 App. D. C. 44, 179 F. (2d) 
60. It has been held that mere payment of medical benefits, 
as distinguished from compensation for loss of wages, will 
not extend the period of limitations so as to permit the filing 
of a claim more than one year after the occurrence of dis¬ 
ability. Marshall v. Pletz (1943), 317 U. S. 383, 63 S. Ct 
284, 87 L. Ed. 348. The language of the Supreme Court in 
that case demonstrated that the statute of limitations is to 
be strictly construed: 

“Laying aside, as the Circuit Court of Appeals prop¬ 
erly did, questions of waiver and estoppel, there was 
nothing to prevent the respondent’s filing his claim as 
the Act contemplates, if the insurer neglected to pay 
compensation. If he refused to accept payment and 
refrained from filing a claim, whether because he be¬ 
lieved he had a cause of action against a third party or 
against his employer, or for any other reason, he was 
none the less bound to present his claim within the 
time fixed by the statute.” 

I 

It has also been held that following an injury the statute 
does not begin to run until the employer reports the acci¬ 
dent as provided in Section 30(f) of the Act. Associated 
Indemnity Corporation v. PUlsbury (1944), 147 F. (2d) 546, 
reported below as HUlcone Steamship Company v. Pitts- 
bury, 55 F. Supp. 916. Where there was an acknowledged 
injury but the claimant did not file claim thereon until after 
the expiration of one year because then for the first time the 
injury was found to be more extensive than was at first 
supposed it was held that his claim was barred by limita¬ 
tions. Todd Seattle Dry Docks v. 0 , Leary (1949), 87 F. 
Supp. 907. 

The foregoing are but a few of the better known cases 
dealing with the application of Section 13 of the Act. Each 
of these decisions, it is submitted, construed the Act in a 
logical fashion to the factual situation peculiar to the par¬ 
ticular case. None of these cases has questioned the inher¬ 
ent right of Congress to fix a one year statute of limita- 
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tions nor has any known case attempted, by judicial de¬ 
cree, to modify the substance of the Congressional enact¬ 
ment. 

It may be argued that the cases cited above deal only 
with the applicability of the statute of limitations to the 
filing of a claim in the first instance. But published opin¬ 
ions have been just as logical, and as uniform in their end 
result, when dealing with that portion of Section 13 requir¬ 
ing the filing of a claim after voluntary payments of com¬ 
pensation have stopped. The instant case concerns the ne¬ 
cessity of filing a claim within one year after the cessation 
of voluntary compensation payments. This is not a novel 
issue. It has been determined in the course of decisions 
which are entitled to respect. In addition to Kobitkin v. 
PiLlsbury (1939), 103 F. (2d) 667, affd. 309 U. S. 619, 60 
S. Ct. 465, 84 L. Ed. 983, there are the following precedents 
directly in point: Ocean Accident & Guaranty Corpora^ 
tion, Ltd., v. Lawson (C. C. A. 5, 1943), 135 F. (2d) 865; 
Bajerczak v. B. H. Sobelman & Co. (Dist. Ct. E. Pa. 1949), 
89 F. Supp. 78; Assam v. McManigal (Dist. Ct. N. Ohio 
1951), 98 F. Supp. 31. 

All these cases concerned an issue virtually identical with 
the issue of the present appeal. All of these cases support 
the proposition that, in the instant case, the ruling of the 
Deputy Commissioner and of the District Court ought to 
be affirmed. Counsel knows of no case directly in point to 
support the contention that the ruling below is in error. 

There is one statement in the per curiam decision of this 
Court dated July 12, 1951, with which appellees respect¬ 
fully differ. The decision states that claimant had no no¬ 
tice of any injury except the original injury until Decem¬ 
ber, 1946. There is the observation that an unpredictable 
recurrence should be treated like an original attack. This 
thought is further explored in the footnote to the opinion. 
It is noted, however, that there was no new injury, disabil¬ 
ity or disease which occurred in December, 1946. The Dep¬ 
uty Commissioner has found as a fact that claim ant suf- 
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fered from dermatitis prior to October, 1946. He has far¬ 
ther foand that in December of 1946 she “snffered a recnr- 
rence of dermatitis The new disability was bat a con¬ 
tinuation or prolongation of the old. The etiological fac¬ 
tors were identical. The natare of the disease was identi¬ 
cal Claimant had from Jnly, 1944, in which to protect 
herself. If she had filed a claim for compensation in Jnly, 
1944, it wonld have protected her in 1946 and in 1947 as 
well. 

Conclusion. 

The provisions of the statnte are clear and anambigaoas. 
The facts as foand by the Depnty Commissioner indicate 
that appellants claim is barred by the applicable statnte 
of limitations. A determination to this effect is the only 
one which is consistent with the facts and with existing 
precedents. The rnling of the Depnty Commissioner and 
the District Coart oaght therefore to be affirmed. 

Respectfnlly snbmitted, 

G. A. Chadwick, Jb., 

Attorney for Appellees Sholl 
and National Casualty Com¬ 
pany. 
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argument 

On July 15, 1951, this court handed down a decision af¬ 
firming a judgment of the United States District Court for 
the District of Columbia which had sustained a compensa¬ 
tion order of the deputy commissioner rejecting a claim for 
compensation upon the ground that said claim was filed 
too late. 

In order to understand the issue involved, a brief restate¬ 
ment of the facts might be helpful. 

Appellant (hereinafter called “claimant”) while in the 
employ of appellee Sholl as a baker, sustained dermatitis 
about July 29, 1944, from contact with flour and was dis¬ 
abled for work until October 25, 1946. She received medi¬ 
cal treatment from the employer’s insurance carrier and 


(1) 
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also compensation for said disability, the last installment 
having been paid on October 21, 1946. In December 1946 
she suffered a recurrence of dermatitis from which she 
again became disabled on and after January 16, 1947. On 
November 10, 1947, she filed claim for compensation; the 
employer and carrier seasonably objected to the failure to 
file the claim “within one year after the injury’’ as provided 
in Section 13(a) of the Compensation Act, 33 U.S.C.A. 
Sec. 913(a). The deputy commissioner sustained the objec¬ 
tion and rejected the claim. The court below affirmed the 
order and the appeal to this court followed. As stated above, 
this court on July 16, 1951, affirmed the order of the court 
below. 

Appellant in her brief on rehearing states in substance 
(a) that the Administrative Procedure Act, 60 Stat. 237, 
5 U.S.C. Sec. 1001 et seq., applies here and (b) that its 
application would require the setting aside of the Deputy 
Commissioner’s action. As to (a) supra, since “both sides 
conceded that the scope of judicial review of such findings of 
fact is governed by the Administrative Procedure Act” 
(quotation is from O'Leary v. Brown^Pacific-Maxon, Inc., 
340 U.S. 504 involving the same basic workmen’s compensa¬ 
tion law) and since the Supreme Court accepted the con¬ 
cessions that said Act applied, it may be here equally 
conceded. 

The related question is what effect the Administrative 
Procedure Act has upon judicial review actions under the 
Longshoremen’s Act. Since the Supreme Court has con¬ 
strued the Administrative Procedure Act as to its effect in 
judicial review proceedings under the Longshoremen’s Act, 
conjecture upon such effect is unnecessary. In the O'Leary 
Case supra, the Court, speaking of the standard to be 
applied, said: 

The standard, therefore, is that discussed in Universal 
Camera Corp. v. National Labor Relations Boardl, 340 
U.S. 474, 71 St. Ct. 456. It is sufficiently described by 
saying that the findings are to be accepted unless they 
are unsupported by substantial evidence on the record 
considered as a whole. The District Court recognized 
this standard. • • • 
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We are satisfied that the record supports the Deputy 
Commissioner’s finding. The pertinent evidence was 
presented by the written statements of four persons 
and the testimony of one witness. It is, on the whole, 
consistent and credible. From it the Deputy Commis¬ 
sioner could rationally infer that Valak acted reason¬ 
ably in attempting the rescue, and that his death may 
fairly be attributable to the risks of the employment. 
We do not mean that the evidence compelled this in¬ 
ference; we do not suggest that had the Deputy Com¬ 
missioner decided against the claimant, a court would 
have been justified in disturbing his conclusion. We 
hold only that on this record the decision of the District 
Court that the award should not be set aside should be 
sustained. 

It might be stated that while the case of Universal 
Camera Corporation v. National Labor Relations Board, 
340 U.S. 474, 71 S. Ct. 456, discusses the Administrative 
Procedure Act more in detail, the first paragraph of the 
above quotation from the O’Leary Case gives the substance 
of the discussion. 

The next question which immediately presents itself is: 
What finding or findings are referred to which are to be 
accepted unless unsupported by substantial evidence in the 
record considered as a whole? Does it include only a finding 
as to “a simple, external, physical event”? or does it in¬ 
clude a conclusion concerning “a combination of happen¬ 
ings and the inferences drawn from them”? (Quotations 
are from O’Leary v. Brown-Pacific-Maxon, Inc., supra.) 
The court indicated that unless the standards for assessing 
the simple, external facts are “peculiarly appropriate for 
independent judicial ascertainment as * questions of law’ ”, 
the conclusion—or ultimate fact—or inference drawn from 
such facts is to be accepted unless unsupported by substan¬ 
tial evidence on the record considered as a whole. With 
the addition of the direction to consider the “whole record”, 
this holding is substantially the same as in CardiUo v. Lib¬ 
erty Mutual Insurance Compaaiy, 330 U.S. 469, 477, where 
the court said: 

In determining whether a particular injury arose out 
of and in the course of employment, the Deputy Com- 
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missioner must necessarily draw an inference from 
what he has found to be the basic facts. The propriety 
of that inference, of course, is vital to the validity of 
the order subsequently entered. But the scope of judi¬ 
cial, review of that inference is sharply limited by the 
foregoing statutory provisions. If supported by evi¬ 
dence and not inconsistent with the law, the Deputy 
Commissioner’s inference that an injury did or did not 
arise out of and in the course of employment is con¬ 
clusive. No reviewing court can then set aside that 
inference because the opposite one is thought to be more 
reasonable; nor can the opposite inference be substi¬ 
tuted by the court because of a belief that the one 
chosen by the Deputy Commissioner is factually ques¬ 
tionable. • • • 

It matters not that the basic facts from which the Dep¬ 
uty Commissioner draws this inference are undisputed 
rather than controverted. See Boehm v. Commissioner, 
326 U.S. 287, 293. [Accord: Enfield v. Certain-Teed 
Products Co., 233 N.W. 141, 211 Iowa 1004 (1930).] It 
is likewise immaterial that the facts permit the drawing 
of diverse inferences. The Deputy Commissioner alone 
is charged with the duty of initially selecting the infer¬ 
ence which seems most reasonable and his choice, if 
otherwise sustainable, may not be disturbed by a re¬ 
viewing court. Del Vecchio v. Bowers, supra, 287. 
Moreover, the fact that the inference of the type here 
made by the Deputy Commissioner involves an appli¬ 
cation of a broad statutory term or phrase to a specific 
set of facts gives rise to no greater scope of judicial 
review. • • * Even if such an inference be consid¬ 
ered more legal than factual in nature, the reviewing 
court’s function is exhausted when it becomes evident 
that the Deputy Commissioner’s choice has substantial 
roots in the evidence and is not forbidden by the law. 
Such is the result of the statutory provision permitting 
the suspension dr setting aside of compensation orders 
only “if not in accordance with law.” 

See also South Chicago Coal and Dock Co. v. Bassett, Dep¬ 
uty Commissioner, 309 U.S. 251; Voehl v. Indemnity Insur¬ 
ance Company, 288 U.S. 162; Marshall, Deputy Commis¬ 
sioner v. Pletz, 317 U.S. 383. Whether a claim has been 
timely filed is a question of fact. Black v. Industrial Com- 
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mission, 393 HL 187, 65 N.E. 2d 798 (1946); Smith v. Feder¬ 
ated Metals Corp., 235 Mo. App. 297,133 S.W. 2d 1112. Cf. 
Great American Indemnity Co. v. Britton, 179 F. 2d 60, 86 
U.S. App. D.C. 44; accord Marshall v. Pletz, 317 U.S. 383. 

At no place in the O’Leary decision supra, 340 U.S. 504, 
did the court state that the reviewing court must “weigh the 
evidence.” Even under the construction of the Taft- 
Hartley Act, 29 U.S.C.A. Sec. 141 et seq., it is not intended 
that the evidence again shall be weighed by the reviewing 
court. See footnote 21 to the Universal Camera case, 
supra, 340 U. S. 474 at page 485. Viewing the evidence in 
the light of the entire record is not the same as weighing 
the evidence. See footnote 21, id: The apparent purpose 
of the Administrative Procedure Act and similar legisla¬ 
tion was to reverse “obviously unjust decisions” which the 
reviewing courts formerly felt constrained to sustain be¬ 
cause there was some evidence, however weak and slim and 
however incredible, to support the finding. There is no 
such weakness in the present case. That the Supreme Court 
does not now want the pendulum to swing to the other ex¬ 
treme is apparent from its statement (page 508 of the 
O’Leary case, supra ): 

We are satisfied that the record supports the Deputy 
Commissioner’s finding. The pertinent evidence was 
presented by the written statements of four persons 
and the testimony of one witness. It is, on the whole, 
consistent and credible. From it the Deputy Commis¬ 
sioner could rationally infer that Valak acted reason¬ 
ably in attempting the rescue, and that his death may 
fairly be attributable to the risks of the employment. 
We do not mean that the evidence compelled this infer¬ 
ence ; we do not suggest that had the Deputy Commis¬ 
sioner decided against the claimant, a court would have 
been justified in disturbing his conclusion. We hold 
only that on this record the decision of the District 
Court that the award should not be set aside should be 
sustained. . 

Our interpretation of the O’Leary case, supra, finds sup¬ 
port in the decision of the United Stales Fidelity and Guar - 
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anty Corp. v. Britton, 188 F. 2d 674, decided on April 5,1951, 
by this court, which after citing the O’Leary decision by the 
Supreme Court, stated that the reviewing court “does not 
weigh conflicting evidence or opposed inferences.” 

The final question for consideration is: “Does the Admin¬ 
istrative Procedure Act and the decisions thereunder com¬ 
pel a reversal of the Deputy Commissioner’s finding in the 
instant case that the claim was not timely filed?” Section 
13(a) of the Longshoremen’s Act, 33 U.S.C.A. Sec. 913(a), 
provides that the right to compensation for disability shall 
be barred unless claim therefor is filed within one year after 
the injury except that if payment of compensation is made 
without an award, claim may be filed within one year after 
the date of last payment. On page 5 of our principal 
brief we have cited cases decided in this court and elsewhere 
to the effect that compliance with this requirement is man¬ 
datory and jurisdictional. True, this section has been con¬ 
strued to mean that the time for filing claim begins to run 
from the date not of the accident but from the time when 
injury first causes disability for work and therefore becomes 
compensable, or it runs from the time the employee knows 
or should know that he has sustained a compensable injury. 
(See cases cited on page 6 of our principal brief.) But we 
are unaware of any authority which holds that once the 
statute begins to run, (where there is initial compensable 
disability and the employee receives compensation there¬ 
for) it may stop and start anew from the date of a recur¬ 
rence of disability. It is a generally accepted principle that 
when a statute of limitations begins to run, it keeps running 
unless express statutory provision suspends the running, 
34 Amer. Jur., Limitation of Actions, Sec. 191; accord: in 
re Watson, 173 P. (2d) 484,487. (For comparison, see Sec¬ 
tion 13(c) of the Longshoremen’s Act, 33 U.S.C.A. Sec. 
913(c), relating to the suspension of the running of the stat¬ 
ute of limitations for filing a claim in the case of a minor or 
incompetent during the period that there is no guardian 
or other representative. 

We do not say that it would not be salutary (if the statute 
so provided) to permit an injured employee to file claim 
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within one year from each recurrence of disability. 1 How¬ 
ever, to accomplish this by judicial construction as appears 
in the Court’s opinion would in effect apparently negate 
Section 13(a), which provides that claim must be filed within 
one year after the injury or, in the event compensation is 
paid voluntarily, within one year after the date of last 
payment of compensation. Appellant did not file claim 
within one year after she was last paid. To permit the 
extension of the time for filing claim only in the case of 
“unpredictable” recurrences would be to make a distinc¬ 
tion without a difference. There is hardly a recurrence of 
disability which can be predicted. The return of disability 
of any kind would accordingly start the statute running 
anew with reference to the time for filing claim. Con¬ 
sistency requires the same treatment of all recurrences; if 
all recurrences of disability start the statute running anew. 
Section 13(a) provides no repose, for then a claimant may 
file his claim following each recurrence of disability re¬ 
gardless of w v ~* went before. Moreover, should an em- 

x Sec. 28 of the New York law for example was amended to 
provide as follows: 

The right to claim compensation under this chapter shall be 
barred, except as hereinafter provided, unless within one year 
after the accident, or if death results therefrom within one year 
after such death, a claim for compensation shall be filed with 
the chairman, but the employer and insurance carrier shall be 
deemed to have waived the bar of the statute unless the 
objection to the failure to file the claim within one year is 
raised on the first hearing on such claim at which all parties 
in interest are present. No case in which an advance payment 
is made to an employee or to his dependents in case of death 
shall be barred by the failure of the employee or his dependents 
to file a claim, and the board may at any time order a hearing 
on any such case in the same manner as though a claim for 
compensation had been filed. The board may, however, by 
unanimous vote of a panel of not less than three members 
qualified to act, permit the filing of a claim for compensation 
after the expiration of one year from the date of accident or 
death, but not exceeding two years after the date of such 
. * accident or death, when on the record developed by the referee 
it shall find that such filing shall be in the interest of justice; 
and may order a hearing and make such award or decision on 
such claim as though the claim for compensation had been filed 
within the time prescribed in this section. 
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ployee not timely file claim and not have a recurrence, 
he would be worse off than an employee who equally fails 
but later sustains a recurrence of disability. The latter 
could recover not only for the period of disability due to the 
recurrence, but the earlier period as well. 

SUMMARY 

It is respectfully submitted that, assuming the Admin¬ 
istrative Procedure Act to be applicable to judicial reviews 
of compensation orders issued pursuant to the Longshore¬ 
men’s Act, as extended to employment in the District of 
Columbia, the provisions of said Act do not compel setting 
aside the Deputy Commissioner’s finding in the instant case 
that the claim was not timely filed, particularly in view of 
O’Leary v. Brown-Pacific-Maxon, Inc., supra, 340 U.S. 504, 
which applied the Administrative Procedure Act in a case 
which likewise involved a finding or conclusion that con¬ 
cerned “a combination of happenings and the inferences 
drawn from them”, (quotation is from the O’Leary case.) 
The court in the O’Leary case called attention to the fact 
that the Deputy Commissioner treated the question, al¬ 
though it involved an inference or conclusion from a group 
of subsidiary or evidentiary facts, as a question of “fact” 
and indicated that this was properly so. This in turn shows 
no intention to depart from the holding in Cardillo v. Lib¬ 
erty Mutual Insurance Co., 330 U.S. 469, with reference to 
the finality of inferences or conclusion findings drawn from 
the basic facts. In the latter case, the court said: 

Even if such an inference be considered more legal than 
factual'in nature, the reviewing court’s function is ex¬ 
hausted when it becomes evident that the Deputy Com¬ 
missioner’s choice has substantial roots in the evidence 
and is not forbidden by the law. Such is the result of 
the statutory provision permitting the suspension or 
setting aside of compensation orders only “if not in 
accordance with law”. 

While we might stop here, a reference to the statement 
in Cardillo v. Liberty Mutual Insurance Co., 330 U.S. 469, 
478 to the effect that “even if such an inference be consid- 
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ered more legal that factual in nature, the reviewing court’s 
function is exhausted when it becomes evident that the 
Deputy Commissioner’s choice has substantial roots in the 
evidence and is not forbidden by the law”, seems appro¬ 
priate in view of this Court’s reference to the quoted part 
above in its opinion in the instant case, and the previous 
reference thereto in Hurley v. Lowe, 83 TJ.S. App. D.C. 123, 
168 F. (2) 553. (The importance of the word “the” before 
“law” in the above quotation lies in the clear implication 
that the Compensation Act was in the mind of the Court.) 
The Supreme Court did not consider itself bound to sus¬ 
tain an order which obviously misapplied the law. In 
Norton v. Warner Company, 321 1T.S. 565, it reversed 
an award to an employee, whom the Supreme Court deter¬ 
mined was a member of the crew, although the Deputy 
Commissioner had made a contrary finding. [Members of 
the crew are excepted from coverage under Sec. 3(a)(1) of 
the Longshoremen’s Act—33 U.S.C.A. Sec. 903(a)(1); it 
might accordingly be stated that awards to members of the 
crew are forbidden by “the law” even though their injury 
would come under the Act in every other respect]. 

In Lawson v. Suwawnee Fruit and Steamship Co., 336 U.S. 
198, the court sustained a reversal by the court below of the 
Deputy Commissioner’s award where the latter had deter¬ 
mined (but the court determined otherwise) that the em¬ 
ployee did not have a “previous disability” within the 
meaning of Section 8 (f)(1) of the Longshoremen’s Act, 
33 U.S.C.A. Sec. 908(f)(1), which provides that in case of 
injury to an employee having previous disability resulting 
in total disability, the employer shall pay only for the dis¬ 
ability which would have been caused by the second injury 
except for the previous disability. The award for total dis¬ 
ability in such circumstances was forbidden by “the law”. 
And since the basis upon which each of the above awards 
rested was forbidden, the respective orders were not in 
accordance with law. Dobson v. Commissioner of Internal 
Revenue, 320 U.S. 489, 64 S. Ct. 239, 242; La Lone v. United 
States, 57 F. Supp. 949, 950. 

Section 2 of the Workmen’s Compensation Act of the 
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District of Columbia, 45 Stat. 600, D.C. Code 36-501, equally 
“forbids” an award to (1) a master or member of a crew 
of any vessel, (2) any employee of a common carrier by 
railroad when engaged in interstate or foreign commerce or 
commerce solely with the District of Columbia, (3) any 
civil employee of the United States, (4) any employee en¬ 
gaged in agriculture, domestic service or any employment 
that is casual and not in the usual course of the trade, busi¬ 
ness, occupation of the employer and (5) certain secretaries, 
stenographers or other persons performing services for 
members of Congress. 

In addition to the above, the Longshoremen’s Act (which 
is the basic Act applicable to employment in the District of 
Columbia) forbids an award (in addition to crew members) 
to persons engaged by the master to load or unload or re¬ 
pair any small vessel under eighteen tons net or any officer 
or employee of the United States or of any State or foreign 
government or political subdivision thereof and in any case 
where the injury was occasioned solely by the intoxication 
of the employee or his willful intention to injure or kill 
himself or another. 

Bead in the light of the above, the Supreme Court’s state¬ 
ment that the determination of the Deputy Commissioner 
is to be accepted if it has “substantial roots in the evidence 
and is not forbidden by the law” takes substantial meaning. 


V 
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CONCLUSION 

la view of the above, it is respectfully submitted that the 
Deputy Commissioner correctly found that the claim was 
not hied within the time provided in the Act and the judg¬ 
ment of the court below sustaining such finding should 
remain affirmed. 
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